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November 10, 2011

Via Fed Ex. Next Day

Top Hat Plan Exemption

Employee Benefits Security Administration
Room N-1513

U.S. Department of Labor

200 Constitution Avenue NW

Washington, DC 20210

Dear Secretary Solis:
This letter serves to provide compliance with the “top hat” plan filing requirement as set forth in
29 CFR 2520.104-23 (b) (the “Statute™). In compliance with the Statute, T am the administrator of a
deferred compensation plan and I set forth the following:
1. Name/Address of Employer: Air Temp. Heating & Air Conditioning, Inc.
1165 Upper Front Street
Binghamton, New York 13906-1117
2. Employer Identification Number: 16-1215020

3. The Employer maintains a plan primarily for the purpose of providing deferred
compensation for a select group of management or highly compensated employees.

4. There exists only one (1) such plan and there is only one (1) employee in said plan.

In addition, attached hereto is a copy of the Deferred Compensation Agreement which gave rise to
the filing obligation.

Should you need anything further, please do not hesitate to contact me directly. Thank you for
your cooperation.

Best Regards,
William A. Phillips
Vice President
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DEFERRED COMPENSATION AGREEMENT

AGREEMENT, made as of __ “Julu (5 » 2011, between Air Temp,
Inc. (the “Corporation”) and Jason Wallace i"‘WaHace”)‘

The partics hereby agree as follows:

1. Employment. The Corporation has employed Wallace as general manager of its
Central New York division (the “Division™) pursuant to that certain Employment Agreement
dated Ty by Y » 2011 (the “Employment Agreement”).

2. Basic Compensation. As basic compensation for his services, Wallace shall be
paid the salary provided in the Employment Agreement.

3. Additional Compensation. In addition to the basic compensation provided in the
Employment Agreement, Wallace shall be entitled to receive as incentive compensation twenty
percent (20%) of the net annual operating income before taxes of the Division payable after year
end (the “Performance Based Incentive Compensation™). Exhibit “A” attached hereto and made
a part hereof sets forth the definition and calculation method of net annual operating income
before taxes for purposes of this Agreement, together with examples of the calculation thereof.
The amount of any Performance Based Incentive Compensation shall be adjusted pro-rata in the
event that Employee is not employed by Corporation for Corporation’s cntire fiscal year.
Calculation of any amounts earned pursuant to this Agreement shall be made by Corporation’s
regularly employed accountants and their calculations shall be fina) and binding on the parties.

4, Deferral of Performance Based Incentive Compensation. Wallace may elect, in
accordance with Section 6 of this Agreement, to defer annually the receipt of a portion of the
Performance Based Incentive Compensation otherwise earned by him in any calendar year, which
portion shall be designated by him by no later than July 1* of such calendar year,, or such greater
amount as the Board of Directors of the Cormporation may from time to time approve in writing.
Any portion of the Performance Based Incentive Compensation deferred pursuant to this Section
shall be recorded by the Corporation in a deferred compensation account (the “Account”)
maintained in Wallace’s name, which Account shall be credited on each date for payment of
Performance Based Incentive Compensation. Any portion of the Performance Based Incentive
Compensation not deferred pursuant to this Section shall be paid by the Corporation to Wallace
within 2% months after the end of the Corporation’s fiscal year.

. The Corporation shall furnish Wallace with an annual statement of his Account.
All amounts credited to the Account shall be credited with interest at a rate equal to the highest
prime rate published in the Wall Street Journal in effect on the first day of each calendar month
until the Account has been fully distributed to Wallace or to his beneficiary or beneficiaries so
designated in writing delivered to the Corporation.
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5. Distribution.

A, Distribution of Wallace’s Account balance will be made upon the date of
his separation from employment with the corporation for any reason other than death; Upon the
applicable distribution date, Wallace will be entitled to receive all amounts credited to his
Account as of the date of his separation from employment. Such distribution shall be made in a
lump sum or in installments over a designated period of years, as elected by Wallace pursuant to
Section 6 hereof.

B. Upon termination of Wallace’s employment with the Corporation by
reason of his death or disability, his designated beneficiary or beneficiaries will be entitled to
receive all amounts credited to his Account as of the date of his death or disability. Such
amounts shall be payable in a lump sum or in instaliments over a designated period of years, as
elected by Wallace pursuant {0 Section 6 hereof,

D. The Corporation shall direct distribution of the amounts credited to
Wallace’s Account including interest thereon, to Wallace or his designated beneficiary or
beneficiaries, as the case may be, in the method elected by Wallace as set forth in Section 6
hereof. Distribution shall be made or commence on the first day of the month next following the
date upon which Wallace’s employment with the Corporation terminates, or the date of
Wallace’s death, as the case may be. Subsequent installments, if any, shall be made on the

initial deferral election, Any deferral election {and any subsequent election) will continue untl
suspended or modified by written notice from Wallace delivered to the Corporation, which new

Additional Compensation covered by the election, including Performance Based Incentive
Compensation payable in the calendar year in which the election suspending or modifying the
prior election is delivered to the Corporation.




Notwithstanding the preceding provisions of this Section:

A. In the first year of employment, a deferral election must be made with
respect to services to be performed subsequent to the election and within thirty (30) days afier the
date of commencement of employment.

B. In the case of any performance-based compensation (as defined in Internal
Revenue Code Section 409A and the regulations issued thereunder), based on services performed
over a period of at least twelve (12) months, a deferral election may be made no later than six (6)
months before the end of such performance period.

7. Wallace’s Rights Unsecured. The right of Wallace or his designated beneficiary
or beneficiaries to receive a distribution hereunder shall be an unsecured claim against the
general assets of the Corporation, and neither Wallace nor his designated beneficiary or
beneficiaries shall have any rights in or against any amount credited to his Account or any other
specific assets of the Corporation. All amounts credited 1o his Account shall constitute general
assets of the Corporation and may be disposed of by the Corporation at such time and for such
purposes as it may deem appropriate. The Account may not be transferred, encumbered,
pledged, hypothecated or assigned by Wallace or any beneficiary or beneficiaries.

8. Amendments. The Corporation may amend this Agreement at any time without
the consent of Wallace or his beneficiary or beneficiaries, provided, however, that no amendment
shall divest Wallace or his beneficiary or beneficiaries of the credits to his Account then existing,
or of any rights to which he or they would have been entitled if the Agreement had been
terminated immediately prior to the effective date of such amendment,

9. Termination. The Corporation may terminate the Agreement at any time. Upon
its termination, distribution of the credits to Wallace’s Account shall be made in the manner and
at the time hereinbefore provided. No additional credits shall be made to the Account following
termination of the Agreement, other than interest thereon credited pursuant to the terms hereof,

10.  Expenses. Costs of administration of this Agreement will be paid by the
Corporation.

11, Notices. Any notice or election required or permitted to be given hereunder shall
be in writing and shall be deemed to be received on the date it is personally delivered to the
Secretary of the Corporation or three (3) business days after it is sent by registered or certified
mail addressed to the Corporation at: 1165 Front Street, Binghamton, New York 13905, or to
Wallace at: 7815 Main Street, Fabius, New York 13063, or such other addresses as may be
subsequently designated.
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12. Binding Effect. This Agreement shal] be binding upon and inure (o the benefit of
any successor of the Corporation which shall include any person, firm, corporation or othey
business entity which at any time, whether by merger, purchase or otherwise, acquires all or
substantially all of the Corporation’s assets or business.

13. Entire Agreement. With the exception of the Employment Agreement, this
Agreement supersedes all agreements previously made between the barties relating to its subject
matter. There are no other such understandings or agreements,

14, Non-Waiver. No delay or failure by either party in exercising any right under this
Agreement, and no partial or single exercise of such right, shall constitute a waiver of that or any
other right.

15. Headings. Headings in this Agreement are for convenience only and shall not be
used to interpret or construe its substantive provisions.

16.  Governing Law. This Agreement shall be construed in accordance with and
governed by the laws of the State of New York and applicable Federal law.

IN WITNESS WHEREOF » the Corporation has caused this Agreement to be executed in

its corpprate name by its duly authorized officer, and Wallace has executed the Agreement as of
gzug? (S~ , 2011,
AIR TEMP, INC.
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