
Key Enterprises, LLC
601 SecondAvenueSouth First Bank Place Suite 5200

Minneapolis, Minnesota 55402

(.)

Marchl5,1998

252004 33g(~44S
SecretaryofLabor
Top-HatPlanExemption
PensionandWelfareBenefitsAdministration
RoomN-5644
U.S. Departmentof Labor
200 ConstitutionAvenueN.W.
Washington,D.C. 20210

Re: TheKeyEnterprises,LLC Equity ParticipationUnit Plan

DearSecretary:

Pursuantto Section2520.104-23oftheDepartmentofLaborsRegulation,this letterwill
serveasnoticethat, with respectto TheKeyEnterprises,LLC Equity ParticipationUnit
Plan(thePlan),theundersignedintendsto usethealternativeform ofcompliancewith
thereportinganddisclosurerequirementsofPart1 ofTitle 1 oftheEmployeeRetirement
IncomeSecurityAct of 1974(ERISA),which alternativeform ofcomplianceis provided
in theaforesaidRegulationsSection.

Pursuantto RegulationsSection2520.104-23(b),thefollowing informationis provided:
1. NameandAddressofEmployer:KeyEnterprises,LLC ; 601 SecondAvenueSouth,

Suite5200,Minneapolis,Minnesota55402.
2. EmployersEmployerIdentificationNumber:41-1857142.
3. TheEmployerherebydeclaresthatit maintainsthePlanprimarily for thepurposeof

providingdeferredcompensationfor aselectgroupofmanagementofhighly
compensatedemployees.

4. A samplecopyoftheplan is attached.

Pursuantto RegulationsSection2520.104-23(b)(2),theEmployerwill providePlan
documents,if any, to theSecretaryofLaboruponrequestasrequiredby Section
104(a)(l)ofERISA.

VeryTruly Yours,

KeyEnterprises,LLC

C}iarlesF. Thell
ChiefFinancialOfficer



EQUITY PARTICIPATION AGREEMENT

Key Enterprises,LLC, hereinaftertheCompany, agreesto provideto
________________ hereinaftertheEmployee,Equity ParticipationUnits in the
Company,asprovidedfor anddefinedin thisAgreement.Thepurposeofthis Agreement
is to providean incentiveto theEmployeeto preserveand increasethe equityvalueofthe
Company,andrewardtheemployeefor suchachievement.Thepartiesto this agreement
do not intendto provideanyownershipprivilegesor obligationsto theEmployee.Rather,
this agreementis intendedto providecontractualcompensatoryrightsandbenefitsonly
to theEmployee.

Section1. Equity Participation Units

Equity ParticipationUnits representtheright to receivefutureincentivecompensation,
with theunit valuemeasuredby theEquityValueoftheCompany. Effectiveasof
December31, 1997,theEmployeeshallbegrantedEquityParticipationUnitswith a
valueof $_________ oftheEquityValueasofthatdate. Thenumberof unitsgranted
will be computedby first deductingthedollar valueofall newEquityParticipationUnits
grantedto theEmployeeandall otheremployeesofthe Companyfrom theEquity Value
asofDecember31, 1997,with suchbalancedivided by thenumberofMembershipunits
outstandingto determineavalueperunit. Thevalueof $________ shallthenbe divided
by thethuscomputedvalueperunitwith thequotientrepresentingthenumberof Equity
ParticipationUnitsgrantedto the Employee.

FortheDecember31, 1998andsubsequentyearcalculations,thevalueofEquity
ParticipationUnits shallbeequalto theEquityValueofthe Company,adjustedand
updatedasprovidedin Section2 of thisAgreement,dividedby thesumofthenumberof
actualMembershipunitsoutstandingplusall Equity ParticipationUnits grantedto the
Employeeandall otheremployees,all asofthedateof thecalculation.

ThevalueoftheEquity ParticipationUnits shallbeupdatedannually,asofDecember31
ofeachyear,by theChiefFinancialOfficerof theCompany,with acopyof the
calculationprovidedto theEmployeewithin 120 daysofeachDecember31 yearend,and
suchcalculationsshallbebindingon theEmployee.ThecalculationofEquity Value
shallbecontrollinguntil thenextDecember31,whenEquityValue shallberecalculated.

Nothinghereinshallprohibit theCompanyfrom grantingEquity ParticipationUnits in
thefuture. In theeventtheCompanysubdividesorcombinesthenumberofactual
Membershipunitsoutstandinginto agreateror lessernumberofMembershipunits
(howevereffected),thenumberofEquity ParticipationUnits thenheldby Employeeshall
beproportionatelyadjusted.



Section2. Equity Value

Equity ValueoftheCompanyforpurposesofthis Agreementshallbeequalto eight
times theweighted-averageordinaryincome,asadjustedasdescribedherein,ofthe
Company,asreportedin theDecember31, year-endfinancialstatementspreparedin
conformancewith generallyacceptedaccountingprinciplesand attestedto by theChief
FinancialOfficerofthe Company(theYear-EndFinancialStatements),for thethree
precedingDecember31 yearends.

Forpurposesof theweighted-averagecomputation,ordinaryincomeshallbeweightedby
a factorofthreefor thecurrentcalendaryear,by afactoroftwo for thefirst preceding
calendaryear,andby a factorofonefor thesecondprecedingcalendaryear. Ordinary
incomeoftheCompanyfor purposesofcomputingEquityValueshallexclude
deductionsfor interestexpense,depreciationexpense,amortizationexpense,andfederal
andStateincometax expense,andshallalsoexcludeincomefrom interest,dividends,
capitalgains,or othernon-operatingincome.EquityValueshallbecomputedasof
December31ofeachyearcommencingDecember31, 1997,by theCompanysChief
FinancialOfficerusingincomeandadjustmentsfrom theprecedingthreeyearsYear-End
FinancialStatements.ExceptthecalculationofEquity ValueasofDecember31, 1997
shallbebaseduponthe1997Year-EndFinancialStatementsonly, andthecalculationof
EquityValueasofDecember31, 1998shallbe baseduponthe 1997and1998Year-End
FinancialStatementsonly.

Exceptthat, in theeventofa SalesTransaction,theEquity ValueoftheCompanyshall
beimmediatelyadjustedto therelativevalueoftheSalesTransaction.A Sales
Transactionshallbe theearliestofthefollowing transactions:

(a) thesaleorexchangefor valueof 50%ormoreofthevoting equity ownershipof
theCompany;or

(b) the liquidating distributionoftheCompanysassets,netof liabilities, to its
equity owners;or

(c) themergeroftheCompanywith anotherentity, whichentity is thesurviving
entity afterthemerger,unlessthesurvivingentitywaspreviouslythemajority
equityowneroftheCompany;or

(d) uponthe saleof substantiallyall theassetsoftheCompany.

Section3. Vesting

Vesting refersto theportionof theEquityParticipationUnits whicharenot subjectto
forfeiture.Vestingof theEquityParticipationUnits grantedto theEmployeeis earnedby
thecontinuousfull-time employmentoftheEmployeeby theCompany. TheEquity
ParticipationUnits grantedunderthis agreement,shallbecome33 1/3%vestedon
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December31, 1998,66 2/3% vestedon December31, 1999,and100%vestedon
December31, 2000.Therewill benopartialyearvestingof Equity ParticipationUnits.

EquityParticipationUnitswhichhavebeengranted,but arenot vested,will become
100%vestedupontheoccurrenceofthefollowing:

(a) terminationoftheEmployeeby theCompany,withoutcauseasdefinedin the

EmployeesemploymentcontractortheCompanyemployeemanual;or

(b) if aSalesTransactionoccurs,uponthedateoftheSalesTransaction.

Section4. Forfeiturefor Misconduct

Notwithstandingany otherprovisionofthis Agreement,all EquityParticipationUnits,
vestedandnon-vestedshallbe forfeited,andtheCompanyshallhaveno further
obligationhereunderif theEmployeeviolatesany termsof theEmployeesemployment
agreementwith theCompanyortheCompanyemployeemanual,includingbut not
limited to:

(a) thetermsofanycovenantnot to compete;or

(b) thetermsofany confidentialityagreement;or

(c) thetermsof anyemployeenon-solicitationprovisions;or

(d) thetermsofanybusinessand/orcustomernon-solicitationprovisions;or

(e) theEmployeebreachesthetermsofanyotherprovisionorcontractrestricting
competitionwith theCompany,whetherornot suchprovisionis includedwithin a
formalemploymentagreement.

Section5. Redemptionof Equity Appreciation Units

Exceptasexpresslystatedherein,vestedEquityParticipationUnits areredeemableonly
uponaSalesTransaction,upontheseparationfrom serviceoftheEmployeedueto the
Employeestermination,death,physicalor mentaldisability whichrenderstheEmployee
unableto performsaidEmployeesduties,or upontheEmployees65thbirthday.

Intheeventof aredemptionarisingfrom a SalesTransaction,theEmployeeshall receive
paymentfortheEquityValuerepresentedby theEmployeesEquityParticipationUnits
underthe sametermsandconditionsastheMembersoftheCompany;providedhowever
thatif theSalesTransactioninvolvesthereceiptofnon-cashconsideration,Employee
shall receivethe cashequivalentofsuchnon-cashconsideration.
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For anyotherredemption,paymentshallbemadeoveraperiodoffive yearsin equal,
quarterlypayments.Suchpaymentsaredeferredcompensationto Employeeand shallbe
subjectto applicablewithholdingrequirements.

Section6. Non-Transferability

Therightsandprivilegespertainingto thisAgreementor theEquityParticipationUnits
maynot be alienated,sold, transferred,assigned,pledged,encumbered,orhypothecated
in anymanner,by operationof law orotherwise,otherthanby will or by lawsofdescent
anddistribution,andshallnotbesubjectto execution,garnishment,attachment,or
similarprocessesby creditorsoftheEmployee. In theeventoftheEmployeesdeath,the
rightsof Employeehereundermaybeexercisedby theEmployeeslegateesanddevisees
providedthatsuchpersonsdemonstrateto theCompanyssatisfactionthat theyarethe
lawful successorto Employeesinteresthereunder.

Section7. Funding

TheAgreementshallbenot befunded,andno assetsoftheCompanywill be segregated
for paymentofanybenefitprovidedby theAgreement. TheEmployeeexpresslyagrees
that anyclaim againsttheCompanyfor paymentuponredemptionoftheEquity
ParticipationUnits shallbesubordinateto theclaimsofgeneralunsecuredcreditorsof the
Company.

Section8. AppealProcedures

If theEmployeebelievestheprovisionsofthisAgreementhavenotbeencompliedwith,
theEmployeemustwithin sixty daysoftheevent,or thereceiptof the information,which
theEmployeebelievesis not in compliancewith thetermsof theAgreementfile awritten
Appeal with theChiefFinancialOfficeroftheCompany.TheAppealshoulddescribe
theperceivednon-compliance,referto thesectionoftheAgreementwhichhasnot been
compliedwith, andprovideotherrelevantinformationnecessaryto evaluatethe
perceivednon-compliance.TheAppealmustincludethereturnaddressoftheEmployee.

TheAppealmustbe in writing, sentcertifiedmail, returnreceiptrequested,with theU. S.
PostalServiceto theChiefFinancialOfficerof theCompanyat5200First BankPlace,
Minneapolis,Minnesota55402.If anAppealin full compliancewith this Sectionis not
mailedwithin sixty daysoftheevent,or thereceiptof information,uponwhich the
Appealis based,theEmployeeagreesnot to subsequentlyfile an Appeal,orotherwise
contestsuchevent,or information.

TheChiefFinancialOfficer mustrespondin writing to theEmployeewithin 45 daysof
receiptofthewrittenAppeal.Theresponseby theChiefFinancialOfficerofthe
Companyto theAppealmustalsobesentcertifiedmail, returnreceiptrequested,with the
U. S. PostalServiceto theEmployeeattheaddressprovidedby theEmployeein the
Appeal.If theresponseby theCompanyis notmailedwithin forty-five daysofreceiptof
theAppeal,theCompanywill bedeemedto be in agreementwith theEmployeewith
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respectto thematters,andanyproposedresolution,in theAppeal,if theAppealconforms

with theprovisionsofthis Section.

Section9. Employment not Guaranteed

Nothing in thisAgreementprovidesEmployeewith theright to continuedemployment,
oranylegal orequitablerightsagainsttheCompany,exceptasexpresslyprovidedin this
Agreement. Neitherthe Company,its Members,its BoardofGovernorsnoranymanager
shalloweorbedeemedto oweEmployeeany fiduciary dutyby reasonofthis
Agreement.

Section10. StateLaw

This Agreementshallbegovernedby theinternallawsoftheStateof Minnesota.

Section11. Miscellaneous

This Agreementconstitutestheentireagreementbetweenthepartiespertainingto the
subjectmattercontainedhereinandsupersedesanyprior agreements,writtenororal. If
any section,provisionorpartofthis Agreementshallbedeclaredinvalid, suchdecision
shallnot affect thevalidityof any remainingportionsthereof.

IN WITNESSWHEREOF,theCompanyandEmployeehaveexecutedthisAgreement
on thedayandyearfirst abovewritten.

KEY ENTERPRISES,LLC
Company

By _________________________

Its ChiefExecutiveOfficer

Employee
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