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February26, 2003

Top Hat PlanExemption
PensionandWelfareBenefitsAdministration
RoomN-5644
U.S. Departmentof Labor
200 ConstitutionAvenueNW
Washington,DC 20210

Re: Waterloo WarehousingandService Company, Inc.

UnderReg. 2520.104-23,thetaxpayerprovidesthefollowing informationto comply
with thealternatemethodof compliancewith the reportinganddisclosurerequirements
of Part 1 of Title. I of ERISA for unfundedpensionplansmaintainedby anemployer
for a selectgroupof managementpursuantto the authorityof theSecretaryof Labor
underSection110 of theAct.

NameofEmployer: WaterlooWarehousingandServiceCompany,Inc.

Addressof Employer: 324 DuryeaStreet,Waterloo,Iowa 50701

FederalID Number: 42-1195655

Effective February13, 2003, theemployerhasestablishedtwo plansprimarily for the
purposeof providingdeferredcompensationfor aselectgrou~Ofñi~nagement.Each
plancoversone employeefor a total of two employees.Thebenefitswill beprovided
solely from thegeneralassetsof the empl~~—

Sincerely,

BERGAN, PAULSEN & COMPANY, P.C.

C~Lz~~. a~—~
ChadE. Abbas

CertifiedPublicAccountant

c: Kevin Hemmen
Kate Petersen
David Tyler

250WaterlooBuilding 120West Fourth Street

P.O. Box 2100 P.O. Box 489
Waterloo,Iowa 50704-2100 CedarFalls, Iowa 50613-0489
(319)234-6885 (319) 268-1715
Fax(319) 234-6287 Fax (319) 268-1720

1-800-741-7087 www.bpccpa.com E-mail-bpc@bpccpa.com
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• Financing vehicles

An employer may still assure that funds are available when dueby utilizing
fmancingvehiclessuch as a Rabbi Trust (see1315),Corporate Owned Life Insurance
(COLI) (see19291),or a Secular Trust (see 1320). An employer may also adopt a
contingencyplan, which is maintainedseparatelyfrom other nonqualjfl~plans,but,
under which payments may be made to in the event of an employeesinsolvency or
otherconditions(.12).
• ERISAsreporting and disclosur,rulesapply

A top-hatplan, even if unfunded,is subjectto ERISAs reporting anddisclosure
rules.

Top-hat plans satisfy the reporting and disclosure~requirementsof ERISA by
(.14):

1. filing a statementwith the Secretaryof Labor, within 120 daysafterthe
planhasbeenadopted, that includesthe name andaddressof the employer, the
employeridentification number(EIN) assignedby the IRS~a declarationthat the
employer maintains the plan or plans primarily for the purposeof providing
deferred compensationfor a selectgroup of managementor highly compensated
employees; and a statement of the numberof such plans and the numberof
employeesin each,and

2.providing plandocuments,if any, to the Secretaryof Labor upon request.

CCH POINTER _________________________________

Failureto satisfy the conditions of the alternative mechanismfor compliance

will subjectthe top-hat planto all of ERISAs reportinganddisclosurerules.

• Enforcement and administration rules apply
A top hatplan, fundedor unfunded,must complywith ERISAs enforcementand

administrationrequirements(.145).
0 Top-hat plansare alsocoveredby ERISAspreemptionrules. Seet 5905.

• Determining vesting

For the purposeof determining whetheran employeesrights in a top-hat plan
have vested, the rules of common law contract interpretation, rather~than ERISA,
apply (.15).The common law interpretation wasapplied becausethe court determined
that ERISA did not contain a dear indication of how the term vested shàuld be
defined.

• Top-hatloans
Participantsmay voluntarilyextendloansto the employerafter receivingdistri-

butions from top-hat planswithoutviolating ERISA, as long as the employerdoesnot
exertpressureon theparticipantsto make the loans(.20).The loansmay consistof the
amountof lump-sumdistributions received by the participants, lessthe amount of any
income tax paid, andmay be evidencedby a note and securedby insurance policies
with interestpaymentsat a fairmarket rate.

• Employerdeduction

An employermay generallynot deduct contributionsto an unfunded top-hatplan
until thebenefitsareactuallydistributed or madeavailable to theemployee(.25).The
employer may deduct contributions to a funded top-hat plan in the year that the
contributions aremade.However,contributions subjectto a substantialrisk of forfei-

Pension Plan Guide ¶305



2180 EstablIshing Plans—Plan Types 1301 1-1o.2ooo

ture maynot be deducteduntil the benefitsvestandare not subjectto asubstantial
risk of forfeiture.

• Ben.fits aretaxabletoemployees

An employeeis subjectto tax on employercontributionsto an unfundedtop-hat
plan whenthe amountsarepaid or madeavailableto the employee(.30). Employer
contributionsto a fundedtop-hatplan areincludablein anemployeesincomein the
yearinwhich thecontributionsaremade.

.05 ERISA Reg. § 2520. l04-23(a)-(c). Moose Tube Co., et al, DC Mo (1998), No.
06 IRS Lette Rulin 9030035 4-3O~9O 4:06CV1095, at ¶23,947J (employees were enti-

• r g • • tied to bring suit under ERISA for benefits under a
.07 Dependahlv. Falstaff Brewing Corp., CA-8 phantom stock plan where the plan limited partici-

(1981), 653 F 2d 1208, cert. denied, 454 US 968. pation to senior managers, allowed employees to
.10 ERISA Opinion Letter 90-14A, 5-8-90. defer compensation, and was unfunded and, thus,

was a top-heavy plan sublect to ERISA $ enforce-
.11 Duggan v. Hobbs, CA-9 (1996), No. ment provisions).

95-15863.
.15 Ilealy v. Rich Products Corp., CA-2

.12 Risk and Insurance, December 1994. (1992) No. 92-7398.
.14 ERISA Reg. §2520.104-23(b). .20 ERISA Opinion Letter 89-24A, 9-25~89.
.145 Barrowclough v. Kidder, Peabody, and

Co., CA-3 (1985), 752 F2d 23; Levinson v. Cern!- .25 Code Sec. 83(h).
val Corp., Fla 01st Ct (1998), No.97-3416, at
¶23,9490. See also, Emmenegger, et al. v. Bull .30 Code Sec. 402(b).

1310 Deferred Bonuses
The simplestform of deferredcompensationis whereoneyearsbonusis paid in

severalannualinstallments.Theseare ordinarybonusesfor extraordinaryeffortsin a
singleyear—thedevelopmentof anewpatent,suggestionof acost-savingsystem,and
soon—whichwill not berepeatedeachyear.Fromthetaxstandpoint,spreadingof the
paymentcouldbemoreadvantageousto therecipientthanreceivingtheentireamount
inasinglesum.

In addition to spreadingthe employeestax load, the defermentof awardpay-
ments could haveastabilizing influenceon turnoverwherecontinuedemploymentis
requiredin order to obtainthebalanceof the money.

1315 Rabbi Trusts
A rabbi trust is a nonqualifleddeferredcompensatiànarrangementin which

amountsare transferredto an irrevocabletrustto be held for the benefit of executive
employees.Becausethe trust providesthat it is subject to the claims of general
creditorsof the employer, the employer is considered the owner of the trust andthe
executivebeneficiaryis not subjectto tax on the deferredamountsuntil he actually
receivesthe compensation(.05).This type of arrangementis namedfor a rabbi who
receivedanearlyfavorableruling fromtheIRSestablishingthevalidity of thistrustas
amethodof deferringincome.The IRS hasprovided model languagefor rabbi trust
arrangements(.10).

TheIRSwill issuefavorablerulings for rabbitrustsif threeconditionsaremet:
1. the trusts assetsmust be available to all the general creditorsof the

employerif theemployerfilesforbankruptcy;
2. insolvencytriggersthat hastenpaymentstocreditorswhentheemployers

networthfallsbelowacertainpointwill bedisallowed~and
3. a procedureto provide notice to the..trusteeof the bankruptcyof the

employeror fmancialhardshipof theemployerwill berequired(.15).

¶310 02000, CCH INCORPORATED
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